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Source: 52 FR 32660, Aug. 28, 1987, unless otherw se noted.
Sec. 771.101 Purpose.

This regul ation prescribes the policies and procedures of the
Federal H ghway Adm nistration (FHWA) and the Urban Mass
Transportation Adm nistration (UMIA) for inplenmenting the
Nat i onal Environnmental Policy Act of 1969 as anended (NEPA), and
the regul ation of the Council on Environnental Quality (CEQ, 40
CFR 1500- 1508. This regulation sets forth all FHWA, UMIA, and
Department of Transportation (DOT) requirenents under NEPA for
t he processing of highway and urban mass transportati on projects.

This regulation also sets forth procedures to conply with 23
U S.C 109(h), 128, 138, and 49 U S.C. 303, 1602(d), 1604(h),
1604(i), 1607a, 1607a-1 and 1610.

Sec. 771.103 [ Reserved]
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Sec. 771.105 Poli cy.
It is the policy of the Adm nistration that:

(a) To the fullest extent possible, all environnental
i nvestigations, reviews, and consultations be coordinated as a
singl e process, and conpliance with all applicabl e environnental
requi renents be reflected in the environnental docunent required
by this regul ation.’

(b) Alternative courses of action be eval uated and deci si ons
be made in the best overall public interest based upon a bal anced
consideration of the need for safe and efficient transportation;
of the social, econom c, and environnental inpacts of the
proposed transportation inprovenent; and of national, State, and
| ocal environmental protection goals.

(c) Public involvenent and a systematic interdisciplinary
approach be essential parts of the devel opnment process for
proposed acti ons.

(d) Measures necessary to mtigate adverse inpacts be
incorporated into the action. Measures necessary to mtigate
adverse inpacts are eligible for Federal funding when the
Admi ni stration determ nes that:

(1) The inpacts for which the mtigation is proposed actually
result fromthe Admi nistration action; and

'FHWA and UMTA have suppl enentary gui dance on the format and
content of NEPA docunments for their programs. This includes a
list of various environnmental |aws, regul ations, and Executive
Orders which may be applicable to projects. The FHWA Techni cal
Advi sory T6640.8A, COctober 30, 1987, and the UMIA suppl enentary
gui dance are available fromthe respective FHWA and UMIA
headquarters and field offices as prescribed in 49 CFR Part 7,
Appendi ces D and G
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(2) The proposed mitigation represents a reasonable public
expenditure after considering the inpacts of the action and the
benefits of the proposed mtigation neasures. In making this
determ nation, the Adm nistration will consider, anong ot her
factors, the extent to which the proposed neasures woul d assi st
in conplying with a Federal statute, Executive Order, or
Adm ni stration regulation or policy.

(e) Costs incurred by the applicant for the preparation of
envi ronnment al docunents requested by the Adm nistration be
eligible for Federal assistance.

(f) No person, because of handi cap, age, race, color, sex, or
national origin, be excluded fromparticipating in, or denied
benefits of, or be subject to discrimnation under any
Adm ni stration program or procedural activity required by or
devel oped pursuant to this regul ation.

[ 52 FR 32660, Aug. 28, 1987; 53 FR 11065, Apr. 5, 1988.
Sec. 771.107 Definitions.

The definitions contained in the CEQregulation and in Titles
23 and 49 of the United States Code are applicable. |In addition,
the foll ow ng definitions apply.

(a) Environnental studies--The investigations of potenti al
environnmental inpacts to determ ne the environnmental process to
be followed and to assist in the preparation of the environnental
docunent .

(b) Action--A highway or transit project proposed for FHWA or
UMTA funding. It also includes activities such as joint and
mul ti ple use permts, changes in access control, etc., which may
or may not involve a conmtnent of Federal funds.

(c) Administration action--The approval by FHWA or UMIA of the
applicant's request for Federal funds for construction. It also
i ncl udes approval of activities such as joint and nmultiple use
permts, changes in access control, etc., which may or nay not
i nvol ve a comm tnent of Federal funds.

(d) Admi nistration--FHM or UMIA, whichever is the designated
| ead agency for the proposed action.

(e) Section 4(f) -- Refers to 49 U.S.C. 303 and 23 U.S.C. 138.°

’Section 4(f), which protected certain public |ands and al
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historic sites, technically was repealed in 1983 when it was

codi fied, w thout substantive change, as 49 U. S.C. 303. This
regul ation continues to refer to Section 4(f) because it would
create needl ess confusion to do otherw se; the policies Section
4(f) engendered are widely referred to as "Section 4(f)" matters.
A provision with the same neaning is found at 23 U. S.C. 138 and
applies only to FHWA acti ons.
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Sec. 771.109 Applicability and responsibilities.

(a)(1) The provisions of this regulation and the CEQ
regul ation apply to actions where the Adm nistrati on exercises
sufficient control to condition the permt or project approval.
Actions taken by the applicant which do not require Federal
approval s, such as preparation of a regional transportation plan
are not subject to this regulation.

(2) This regul ation does not apply to, or alter approvals by
the Adm nistration nade prior to the effective date of this
regul ati on.

(3) Environnmental docunments accepted or prepared by the
Adm ni stration after the effective date of this regulation shal
be devel oped in accordance with this regulation.

(b) It shall be the responsibility of the applicant, in
cooperation with the Adm nistration, to inplenent those
mtigation neasures stated as commtnents in the environnental
docunents prepared pursuant to this regulation. The FHWA wi ||
assure that this is acconplished as a part of its program
managenent responsibilities that include reviews of designs,
pl ans, specifications, and estinmates (PS&E), and construction
i nspections. The UMIA will assure inplenentation of commtted
mtigation neasures through incorporation by reference in the
grant agreenent, followed by reviews of designs and construction
i nspecti ons.

(c) The Administration, in cooperation with the applicant, has
the responsibility to manage the preparation of the appropriate
envi ronnment al docunment. The role of the applicant will be
determ ned by the Adm nistration in accordance with the CEQ
regul ati on:

(1) Statewi de agency. |If the applicant is a public agency
that has statewide jurisdiction (for exanple, a State hi ghway
agency or a State departnment of transportation) or is a |ocal
unit of governnent acting through a statew de agency, and neets
the requirenments of section 102(2)(D) of NEPA, the applicant may
prepare the environnental inpact statenent (EI'S) and ot her
envi ronment al docunments with the Adm nistration furnishing
gui dance, participating in the preparation, and independently
eval uating the docunent. Al FHWA applicants qualify under this
par agr aph.

(2) Joint lead agency. |If the applicant is a public agency
and is subject to State or local requirenments conparabl e to NEPA,
then the Adm nistration and the applicant may prepare the EI'S and
ot her environnmental docunents as joint |ead agencies. The
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applicant shall initially devel op substantive portions of the
envi ronnment al docunment, although the Adm nistration will be

responsi ble for its scope and content.

(3) Cooperating Agency. Local public agencies with special
expertise in the proposed action may be cooperating agencies in
the preparation of an environnmental docunent. An applicant for
capi tal assistance under the Urban Mass Transportation Act of
1964, as anmended (UMI Act), is presuned to be a cooperating
agency if the conditions in paragraph (c) (1) or (2) of this
section do not apply. During the environnmental process, the
Adm nistration will determ ne the scope and content of the
envi ronnment al docunment and will direct the applicant, acting as a
cooperating agency, to develop information and prepare those
portions of the docunent concerning which it has speci al
experti se.

(4) Oher. 1In all other cases, the role of the applicant is
limted to providing environnmental studies and comrenting on
envi ronnment al docunents. All private institutions or firnms are
limted to this role.

(d) When entering into Federal -aid project agreenments pursuant
to 23 U.S.C. 110, it shall be the responsibility of the State
hi ghway agency to ensure that the project is constructed in
accordance with and i ncorporates all commtted environnental
impact mtigation neasures |listed in approved environnental
docunents unless the State requests and receives witten Federal
H ghway Adm nistration approval to nodify or delete such
mtigation features.

Sec. 771.111 Early coordination, public involvenent, and project
devel opnent .

(a) Early coordination with appropriate agencies and the
public aids in determ ning the type of environmental document an
action requires, the scope of the docunent, the |evel of
anal ysis, and rel ated environnental requirenents. This involves
t he exchange of information fromthe inception of a proposal for
action to preparation of the environnental docunent. Applicants
intending to apply for funds should notify the Adm nistration at
the tinme that a project concept is identified. Wen requested,
the Adm nistration will advise the applicant, insofar as
possi bl e, of the probable class of action and rel ated
environnmental |aws and requirenents and of the need for specific
studi es and findi ngs which would nornmally be devel oped
concurrently with the environnmental docunent.

(b) The Administration will identify the probable class of
action as soon as sufficient information is available to identify
t he probable inpacts of the action. For UMIA, this is normally no
| ater than the review of the transportation inprovenent program
(TIP) and for FHWA, the approval of the 105 program (23 U S.C
105) .

(c) Wen FHWA and UMTA are involved in the devel opnent of joint
6
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projects, or when FHWA or UMIA acts as a joint |ead agency with
anot her Federal agency, a nutually acceptable process will be
establ i shed on a case-by-case basis.

(d) During the early coordination process, the Adm nistration,
in cooperation with the applicant, may request other agencies
havi ng special interest or expertise to becone cooperating
agencies. Agencies with jurisdiction by |aw nust be requested to
become cooperating agenci es.

(e) Oher States, and Federal |and managenent entities, that
may be significantly affected by the action or by any of the
alternatives shall be notified early and their views solicited by
the applicant in cooperation with the Adm nistration. The
Adm nistration will prepare a witten eval uation of any
significant unresolved issues and furnish it to the applicant for
incorporation into the environnmental assessnment (EA) or draft
El S.

(f) I'n order to ensure neani ngful evaluation of alternatives
and to avoid commtnents to transportation inprovenents before
they are fully evaluated, the action evaluated in each EI'S or
finding of no significant inpact (FONSI) shall:

(1) Connect logical termni and be of sufficient length to
address environnmental matters on a broad scope;

(2) Have independent utility or independent significance,
i.e., be usable and be a reasonabl e expenditure even if no
addi tional transportation inprovenments in the area are nmade; and

(3) Not restrict consideration of alternatives for other
reasonably foreseeable transportation inprovenents.

(g) For mmjor transportation actions, the tiering of ElSs as
di scussed in the CEQ regul ation (40 CFR 1502.20) nay be
appropriate. The first tier EI'S would focus on broad issues such
as general |ocation, node choice, and areawide air quality and
| and use inplications of the najor alternatives. The second tier
woul d address site-specific details on project inpacts, costs,
and mitigation nmeasures.

(h) For the Federal -aid hi ghway program
(1) Each State must have procedures approved by the FHWA to

carry out a public invol venent/public hearing program pursuant to
23 U.S.C. 128 and 40 CFR parts 1500 through 1508.

(2) State public involvenent/public hearing procedures nust
provi de for:
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(1) Coordination of public involvenent activities and public
hearings with the entire NEPA process.

(1i) Early and continuing opportunities during project
devel opnment for the public to be involved in the identification
of social, econom c, and environnental inpacts, as well as
i npacts associated with rel ocation of individuals, groups, or
institutions.

(itii) One or nore public hearings or the opportunity for
hearing(s) to be held by the State hi ghway agency at a conveni ent
time and place for any Federal -aid project which requires
significant anmounts of right-of-way, substantially changes the
| ayout or functions of connecting roadways or of the facility
bei ng i nproved, has a substantial adverse inpact on abutting
property, otherw se has a significant social, econonc,
environmental or other effect, or for which the FHWA determ nes
that a public hearing is in the public interest.

(iv) Reasonable notice to the public of either a public hearing
or the opportunity for a public hearing. Such notice wll
indicate the availability of explanatory information. The notice
shall al so provide information required to conply with public
i nvol venent requirenments of other |aws, Executive Orders, and
regul ati ons.

(v) Explanation at the public hearing of the follow ng
i nformation, as appropriate:

(A) The project's purpose, need, and consistency with the goals
and objectives of any |ocal urban planning,

(B) The project's alternatives, and major design features,

(C© The social, economc, environmental, and other inpacts of
t he project,

(D) The rel ocation assistance program and the ri ght-of -way
acqui sition process.

(E) The State highway agency's procedures for receiving both
oral and witten statenments fromthe public.

(vi) Submi ssion to the FHWA of a transcript of each public
hearing and a certification that a required hearing or hearing
opportunity was offered. The transcript will be acconpani ed by
copies of all witten statenents fromthe public, both submtted
at the public hearing or during an announced period after the
publ i ¢ heari ng.

(3) Based on the reeval uation of project environnental
docunents required by Sec. 771.129, the FHWA and the State
hi ghway agency wi || determ ne whet her changes in the project or
new i nformation warrant additional public involvenent.
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(4) Approvals or acceptances of public involvenent/public
heari ng procedures prior to the publication date of this
regul ation remai n valid.

(1) Applicants for capital assistance in the UMIA program
achi eve public participation on proposed projects by hol di ng
publ i c hearings and seeking input fromthe public through the
scopi ng process for environnental docunents. For projects
requiring EISs, a public hearing will be held during the
circulation period of the draft EIS. For all other projects, an
opportunity for public hearings will be afforded with adequate
prior notice pursuant to 49 U. S.C. 1602(d), 1604(i), 1607a(f) and
1607a-1(d), and such hearings will be held when anyone with a
significant social, economc, or environmental interest in the
matter requests it. Any hearing on the action nust be
coordinated with the NEPA process to the fullest extent possible.

(j) I'nformation on the UMIA environnental process may be
obtained from Director, Ofice of Planning Assistance, U ban
Mass Transportation Adm nistration, Washi ngton, DC 20590.
| nformati on on the FHWA environnental process nay be obtained
from Director, Ofice of Environnmental Policy, Federal Hi ghway
Adm ni stration, Washington, DC 20590.

Sec. 771.113 Timng of Admnistration activities.

(a) The Administration in cooperation with the applicant wl|
performthe work necessary to conplete a FONSI or an EIS and
conply with other related environnmental |aws and regulations to
t he maxi num ext ent possible during the NEPA process. This work
i ncl udes environnental studies, related engineering studies,
agency coordi nation and public involvenent. However, final
design activities, property acquisition (with the exception of
hardshi p and protective buying, as defined in Sec. 771.117(d)),
pur chase of construction materials or rolling stock, or project
construction shall not proceed until the foll owi ng have been
conpl et ed:

(1)(i) The action has been classified as a categori cal
exclusion (CE), or

(i1i) A FONSI has been approved, or

(ti1) Afinal EI'S has been approved and avail able for the
prescri bed period of tine and a record of decision has been
si gned;

(2) For actions proposed for FHWA fundi ng, the FHWA Di vi sion
Adm ni strator has received and accepted the certifications and
any required public hearing transcripts required by 23 U S. C
128;

(3) For activities proposed for FHWA fundi ng, the programm ng
requi renents of 23 CFR par 450, Subpart B, and 23 CFR part 630,
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Subpart A, have been net.

(b) For FHWA, the conpletion of the requirenments set forth in
par agraphs (a)(1) and (a)(2) of this section is considered
acceptance of the general project |ocation and concepts descri bed
in the environnental docunent unless otherw se specified by the
approving official. However, such approval does not commt the
Adm ni stration to approve any future grant request to fund the
preferred alternative.

(c) Letters of Intent issued under the authority of Section
3(a)(4) of the UMI Act are used by UMIA to indicate an intention
to obligate future funds for multi-year capital transit projects.

Letters of Intent will not be issued by UMIA until the NEPA
process is conpl eted.

[ 52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 5, 1988]
Sec. 771.115 dd asses of actions.

There are three classes of actions which prescribe the |evel
of docunentation required in the NEPA process.

(a) dass | (EISs). Actions that significantly affect the
environnment require an EIS (40 CFR 1508.27). The followi ng are
exanpl es of actions that normally required an EI S:

(1) A new controlled access freeway.
(2) A highway project of four or nore | anes on a new | ocati on.
(3) New construction or extension of fixed rail transit

facilities (e.g., rapid rail, light rail, comruter rail, auto-
mat ed gui deway transit).
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(4) New construction or extension of a separate roadway for
buses or high occupancy vehicles not |ocated within an existing
hi ghway facility.

(b) dass Il (CEs). Actions that do not individually or
curmul atively have a significant environmental effect are excl uded
fromthe requirement to prepare an EA or EIS. A specific list of
CEs normally not requiring NEPA docunentation is set forth in
Sec. 771.117(c). Wen appropriately docunented, additional
projects nmay al so qualify as CEs pursuant to Sec. 771.117(d).

(c) dass Il (EAs). Actions in which the significance of the
environnmental inpacts is not clearly established. Al actions
that are not Class | or Il are Class IIl. Al actions in this

class require the preparation of an EA to determ ne the
appropriate environnmental docunment required.

Sec. 771.117 Categorical exclusions.

(a) Categorical exclusions (CEs) are actions which neet the
definition contained in 40 CFR 1508. 4, and, based on past
experience with simlar actions, do not involve significant
envi ronnmental inpacts. They are actions which: do not induce
significant inpacts to planned growh or |and use for the area,
do not require the relocation of significant nunbers of people;
do not have a significant inpact on any natural, cultural,
recreational, historic or other resource; do not involve
significant air, noise, or water quality inpacts; do not have
significant inpacts on travel patterns; and do not otherw se,
either individually or cunul atively, have any significant
envi ronnment al i npacts.

(b) Any action which normally would be classified as a CE but
coul d invol ve unusual circunstances will require the
Adm ni stration, in cooperation with the applicant, to conduct
appropriate environnental studies to determne if the CE cl ass-
ification is proper. Such unusual circunstances include:

(1) Significant environnental inpacts;
(2) Substantial controversy on environnental grounds;

(3) Significant inpact on properties protected by Section 4(f)
of the DOT Act or section 106 of the National Hi storic
Preservati on Act; or

(4) Inconsistencies with any Federal, State, or |ocal |aw,
requi renent or administrative determnation relating to the
envi ronnment al aspects of the action.

(c) The following actions nmeet the criteria for CEs in the CEQ
regul ation (Section 1508.4) and Sec. 771.117(a) of this
regul ation and normally do not require any further NEPA approval s
by the Adm nistration:

11
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(1) Activities which do not involve or lead directly to
construction, such as planning and technical studies; grants for
training and research prograns; research activities as defined in
23 U.S. C. 307; approval of a unified work program and any
findings required in the planning process pursuant to 23 U S. C
134; approval of statew de prograns under 23 CFR part 630;
approval of project concepts under 23 CFR part 476; engi neering
to define the elenents of a proposed action or alternatives so
t hat social, econom c, and environnental effects can be assessed;
and Federal -aid systemrevisions which establish classes of
hi ghways on the Federal -ai d hi ghway system

(2) Approval of utility installations along or across a
transportation facility.

(3) Construction of bicycle and pedestrian |anes, paths, and
facilities.

(4) Activities included in the State's "hi ghway safety plan”
under 23 U. S.C. 402.

(5) Transfer of Federal |ands pursuant to 23 U S.C 317 when
t he subsequent action is not an FHWA acti on.

(6) The installation of noise barriers or alterations to
exi sting publicly owned buildings to provide for noise reduction.

(7) Landscapi ng.

(8) Installation of fencing, signs, pavenent markings, smal
passenger shelters, traffic signals, and railroad warning devices
where no substantial |and acquisition or traffic disruption wll
occur.

(9) Energency repairs under 23 U.S. C. 125.

(10) Acquisition of scenic easenents.

(11) Determ nation of payback under 23 CFR part 480 for
property previously acquired with Federal -aid participation.

(12) Inprovenents to existing rest areas and truck weigh
stati ons.

(13) Ridesharing activities.
(14) Bus and rail car rehabilitation.

(15) Alterations to facilities or vehicles in order to nake
t hem accessible for elderly and handi capped persons.

(16) Program admi ni stration, technical assistance activities,
and operating assistance to transit authorities to continue

12
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exi sting service or increase service to nmeet routine changes in
demand.

(17) The purchase of vehicles by the applicant where the use of
t hese vehicles can be accommodated by existing facilities or by
new facilities which thenselves are within a CE

(18) Track and rail bed mai nt enance and i nprovenents when
carried out within the existing right-of-way.

(19) Purchase and installation of operating or naintenance
equi pnent to be |located within the transit facility and with no
significant inpacts off the site.

(20) Promul gation of rules, regulations, and directives.

(d) Additional actions which neet the criteria for a CE in the
CEQ regul ations (40 CFR 1508.4) and paragraph (a) of this section
may be designated as CEs only after Adm nistration approval.

The applicant shall submt docunentation which denonstrates that
the specific conditions or criteria for these CEs are satisfied
and that significant environnmental effects will not result.
Exanpl es of such actions include but are not limted to:

(1) Modernization of a highway by resurfacing, restoration,
rehabilitation, reconstruction, adding shoulders, or adding
auxiliary lanes (e.g., parking, weaving, turning, clinbing).

(2) H ghway safety or traffic operations inprovenent projects
including the installation of ranp nmetering control devices and
Iighting.

(3) Bridge rehabilitation, reconstruction or replacenent or the
construction of grade separation to replace existing at-grade
railroad crossings.

(4) Transportation corridor fringe parking facilities.

(5) Construction of new truck weigh stations or rest areas.

(6) Approvals for disposal of excess right-of-way or for joint
or limted use of right-of-way, where the proposed use does not
have significant adverse inpacts.

(7) Approvals for changes in access control.

(8) Construction of new bus storage and nai ntenance facilities
in areas used predom nantly for industrial or transportation
pur poses where such construction is not inconsistent with
exi sting zoning and | ocated on or near a street with adequate
capacity to handl e antici pated bus and support vehicle traffic.

(9) Rehabilitation or reconstruction of existing rail and bus
buil dings and ancillary facilities where only m nor anounts of
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additional land are required and there is not a substanti al
i ncrease in the nunber of users.

(10) Construction of bus transfer facilities (an open area
consi sting of passenger shelters, boarding areas, kiosks and
rel ated street inprovenents) when located in a comrercial area or
ot her high activity center in which there is adequate street
capacity for projected bus traffic.

(11) Construction of rail storage and mai ntenance facilities in
areas used predom nantly for industrial or transportation
pur poses where such construction is not inconsistent with
exi sting zoning and where there is no significant noise inpact on
t he surroundi ng comunity.

(12) Acquisition of |and for hardship or protective purposes;
advance | and acquisition | oans under section 3(b) of the UM
Act .’ Hardship and protective buying will be pernitted only for a
particular parcel or a limted nunber of parcels. These types of
| and acquisition qualify for a CE only where the acquisition wll
not limt the evaluation of alternatives, including shifts in
al i gnnment for planned construction projects, which may be

*Har dshi p acquisition is early acquisition of property by
the applicant at the property owner's request to alleviate
particul ar hardship to the owner, in contrast to others, because
of an inability to sell his property. This is justified when the
property owner can docunent on the basis of health, safety or
financial reasons that remaining in the property poses an undue
har dshi p conpared to ot hers.

Protective acquisition is done to prevent inmm nent devel op-
ment of a parcel which is needed for a proposed transportation
corridor or site. Docunmentation nust clearly denonstrate that
devel opnment of the |and would preclude future transportation use
and that such devel opnent is immnent. Advance acquisition is
not permtted for the sole purpose of reducing the cost of
property for a proposed project.

14
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required in the NEPA process. No project devel opnent on such
| and may proceed until the NEPA process has been conpl et ed.

(e) Where a pattern energes of granting CE status for a
particul ar type of action, the Admnistration will initiate
rul emaki ng proposing to add this type of action to the |ist of
categorical exclusions in paragraph (c) or (d) of this section,
as appropri ate.

[ 52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 5, 1988]
Sec. 771.119 Environnental assessnments.

(a) An EA shall be prepared by the applicant in consultation
with the Adm nistration for each action that is not a CE and does
not clearly require the preparation of an EIS, or where the
Adm ni stration believes an EA woul d assist in determning the
need for an ElS.

(b) For actions that require an EA, the applicant, in
consultation with the Adm nistration, shall, at the earliest
appropriate tine, begin consultation with interested agencies and
others to advise themof the scope of the project and to achieve
the foll owi ng objectives: determ ne which aspects of the
proposed action have potential for social, economc, or
environnmental inpact; identify alternatives and neasures which
m ght mtigate adverse environnental inpacts; and identify other
envi ronnmental review and consultation requirenents which should
be perforned concurrently with the EA. The applicant shal
acconplish this through an early coordination process (i.e.,
procedures under Sec. 771.111) or through a scopi ng process.
Public invol verent shall be summarized and the results of agency
coordi nation shall be included in the EA

(c) The EAis subject to Admi nistration approval before it is
made available to the public as an Adm nistration docunent. The
UMTA applicants may circulate the EA prior to Admnistration
approval provided that the docunment is clearly | abeled as the
applicant's docunent.

(d) The EA need not be circulated for conment but the docunent
must be made avail able for public inspection at the applicant's
of fice and at the appropriate Admnistration field offices in
accordance with paragraphs (e) and (f) of this section. Notice
of availability of the EA briefly describing the action and its
i npacts, shall be sent by the applicant to the affected units of
Federal, State and | ocal governnent. Notice shall also be sent
to the State intergovernnmental review contacts established under
Executive Order 12372.

(e) Wien a public hearing is held as part of the application
for Federal funds, the EA shall be available at the public
hearing and for a m ninmum of 15 days in advance of the public
hearing. The notice of the public hearing in | ocal newspapers
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shal | announce the availability of the EA and where it may be
obtai ned or reviewed. Conments shall be submitted in witing to
the applicant or the Adm nistration within 30 days of the

avai lability of the EA unless the Adm nistration determ nes, for
good cause, that a different period is warranted. Public hearing
requi renents are as described in Sec. 771.111

(f) Wien a public hearing is not held, the applicant shal
pl ace a notice in a newspaper(s) simlar to a public hearing
notice and at a simlar stage of devel opnent of the action,
advising the public of the availability of the EA and where
i nformati on concerning the action may be obtained. The notice
shall invite comments fromall interested parties. Conments
shall be submitted in witing to the applicant or the
Adm ni stration within 30 days of the publication of the notice
unl ess the Adm nistration determ nes, for good cause, that a
different period is warranted.

(g) If no significant inpacts are identified, the applicant
shall furnish the Adm nistration a copy of the revised EA, as
appropriate; the public hearing transcript, where applicable;
copi es of any conments received and responses thereto; and
recommend a FONSI. The EA should al so docunent conpliance, to
the extent possible, with all applicable environnmental |aws and
Executive orders, or provide reasonable assurance that their
requi renents can be net.

(h) When the Administration expects to issue a FONSI for an
action described in Sec. 771.115(a), copies of the EA shall be
made avail able for public review (including the affected units of
government) for a m ninmum of 30 days before the Adm nistration
makes its final decision (See 40 CFR 1501.4(e)(2).) This public
avai lability shall be announced by a notice simlar to a public
heari ng noti ce.
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(i) If, at any point in the EA process, the Adm nistration
determ nes that the action is likely to have a significant inpact
on the environnent, the preparation of an EIS will be required.

Sec. 771.121 Findings of no significant inpact.

(a) The Administration will review the EA and any public
heari ng coments and ot her conments received regardi ng the EA
|f the Admi nistration agrees with the applicant's recommendati ons
pursuant to Sec. 771.119(g), it will make a separate witten
FONSI incorporating by reference the EA and any ot her appropriate
envi ronment al docunents.

(b) After a FONSI has been nade by the Administration, a notice
of availability of the FONSI shall be sent by the applicant to
the affected units of Federal, State and |ocal governnment and the
docunent shall be available fromthe applicant and the
Adm ni stration upon request by the public. Notice shall also be
sent to the State intergovernnmental review contacts established
under Executive Order 12372.

(c) If another Federal agency has issued a FONSI on an action
whi ch includes an el ement proposed for Adm nistration funding,
the Adm nistration will evaluate the other agency's FONSI. |If
the Adm nistration determ nes that this elenent of the project
and its environnmental inpacts have been adequately identified and
assessed, and concurs in the decision to issue a FONSI, the

Adm nistration will issue its own FONSI incorporating the other
agency's FONSI. |If environnental issues have not been adequately
identified and assessed, the Administration will require

appropriate environnental studies.
Sec. 771.123 Draft environnental inpact statenents.

(a) Adraft EIS shall be prepared when the Adm nistration
determ nes that the action is likely to cause significant inpacts
on the environnent. Wen the decision has been made by the
Adm nistration to prepare an EIS, the Admnistration will issue a
Notice of Intent (40 CFR 1508.22) for publication in the Federal
Regi ster. Applicants are encouraged to announce the intent to
prepare an EI'S by appropriate neans at the |ocal |evel.

(b) After publication of the Notice of Intent, the
Adm ni stration, in cooperation with the applicant, will begin a
scopi ng process. The scoping process will be used to identify
the range of alternatives and inpacts and the significant issues
to be addressed in the EIS and to achi eve the ot her objectives of
40 CFR 1501.7. For FHWA, scoping is normally achi eved through
publi ¢ and agency invol venent procedures required by Sec.
771.111. For UMIA, scoping is achieved by soliciting agency and
public responses to the action by letter or by hol ding scoping
nmeetings. |If a scoping neeting is to be held, it should be
announced in the Adm nistration's Notice of Intent and by
appropriate neans at the |ocal |evel.
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(c) The draft EIS shall be prepared by the Adm nistration in
cooperation with the applicant or, where permtted by |aw, by the
applicant with appropriate guidance and participation by the
Adm nistration. The draft EIS shall evaluate all reasonable
alternatives to the action and di scuss the reasons why ot her
alternatives, which may have been consi dered, were elimnated
fromdetailed study. The draft EIS shall also summarize the
studi es, reviews, consultations, and coordination required by
environnmental |aws or Executive Orders to the extent appropriate
at this stage in the environnental process.

(d) An applicant which is a "statew de agency" nay select a
consultant to assist in the preparation of an EI'S in accordance
wi th applicable contracting procedures. Were the applicant is a
"joint |ead" or "cooperating" agency, the applicant may sel ect a
consultant, after coordination with the Adm nistration to assure
conpliance with 40 CFR 1506.5(c). The Adm nistration will select
any such consultant for "other" applicants. (See Sec. 771.109(c)
for definitions of these terns.)

(e) The Administration, when satisfied that the draft EI S
conplies with NEPA requirenments, will approve the draft EI S for
circulation by signing and dating the cover sheet.

(f) Alead, joint |ead, or a cooperating agency shall be
responsi ble for printing the EIS. The initial printing of the
draft EIS shall be in sufficient quantity to neet requirenents
for copies which can reasonably be expected from agenci es,
organi zations, and individuals. Nornmally, copies will be
furnished free of charge. However, with Adm nistration
concurrence, the party requesting the draft EI'S may be charged a
fee which is not nore than the actual cost of reproducing the
copy or may be directed to the nearest |ocation where the
statenent may be revi ewed.

(g) The draft EIS shall be circulated for conment by the
applicant on behalf of the Adm nistration. The draft EIS shal
be made available to the public and transmtted to agencies for
comment no later than the time the docunent is filed with the
Envi ronnmental Protection Agency in accordance with 40 CFR 1506. 9.
The draft EIS shall be transmtted to:
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(1) Public officials, interest groups, and nenbers of the
public known to have an interest in the proposed action or the
draft EIS;

(2) Federal, State and |ocal government agencies expected to
have jurisdiction or responsibility over, or interest or
expertise in, the action. Copies shall be provided directly to
appropriate State and | ocal agencies, and to the State
i ntergovernnental review contacts established under Executive
Order 12372; and

(3) States and Federal |and managenent entities which may be
significantly affected by the proposed action or any of the
alternatives. These copies shall be acconpani ed by a request
that such State or entity advise the Admnistration in witing of
any di sagreenent with the evaluation of inpacts in the statenent.

The Administration will furnish the coments received to the
applicant along with a witten assessnent of any di sagreenents
for incorporation into the final EIS.

(h) The UMIA requires a public hearing during the circulation
period of all draft EISs. FHWA public hearing requirenents are
as described in Sec. 771.111(h). Wenever a public hearing is
hel d, the draft EIS shall be available at the public hearing and
for a m ninmum of 15 days in advance of the public hearing. The
avai lability of the draft EI'S shall be nentioned, and public
comments requested, in any public hearing notice and at any
public hearing presentation. |If a public hearing on an action
proposed for FHWA funding is not held, a notice shall be placed
in a newspaper simlar to a public hearing notice advising where
the draft EIS is available for review, how copies nmay be
obt ai ned, and where the comments shoul d be sent.

(i) The Federal Reqgister public availability notice (40 CFR
1506. 10) shall establish a period of not |ess than 45 days for
the return of cormments on the draft EIS. The notice and the
draft EIS transmittal letter shall identify where coments are to
be sent.

(j) For UMIA funded nmjor urban mass transportation
investnents, the applicant shall prepare a report identifying a
locally preferred alternative at the conclusion of the Draft EI' S
circulation period. Approval may be given to begin prelimnary
engi neering on the principal alternative(s) under consideration.

During the course of such prelimnary engi neering, the applicant
will refine project costs, effectiveness, and inpact information
with particular attention to alternative designs, operations,
detail ed | ocation decisions and appropriate mtigation measures.
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These studies will be used to prepare the final EIS or, where
appropriate, a supplenental draft EIS.

Sec. 771.125 Final environnental inpact statenents.

(a)(1) After circulation of a draft EIS and consi deration of
comments received, a final EIS shall be prepared by the
Adm nistration in cooperation with the applicant or, where
permtted by Iaw, by the applicant with appropriate gui dance and
participation by the Adm nistration. The final EI'S shal
identify the preferred alternative and eval uate all reasonabl e
alternatives considered. It shall also discuss substantive
comments received on the draft EI'S and responses thereto,
sumari ze public invol venent, and describe the mtigation
nmeasures that are to be incorporated into the proposed action.
Mtigation neasures presented as conmtnents in the final EI S
will be incorporated into the project as specified in Sec.
771.109(b). The final EIS should al so docunent conpliance, to
the extent possible, with all applicable environmental |aws and
Executive Orders, or provide reasonabl e assurance that their
requi renents can be net.

(2) Every reasonable effort shall be nmade to resol ve
i nt eragency di sagreenents on actions before processing the final

EIS. If significant issues remain unresolved, the final EI'S
shall identify those issues and the consultations and ot her
efforts made to resol ve them

(b) The final EIS wll be reviewed for |egal sufficiency prior
to Admi nistration approval.

(c) The Administration will indicate approval of the EIS for an
action by signing and dating the cover page. Final ElISs prepared
for actions in the followi ng categories will be submtted to the

Adm ni stration's Headquarters for prior concurrence:

(1) Any action for which the Adm nistration determ nes that the
final EIS should be reviewed at the Headquarters office. This
woul d typically occur when the Headquarters office determ nes
that (i) additional coordination with other Federal, State or
| ocal governnental agencies is needed; (ii) the social, economc,
or environnental inpacts of the action may need to be nore fully
explored; (iii) the inpacts of the proposed action are unusually
great; (iv) major issues renmain unresolved; or (v) the action
i nvol ves national policy issues.

(2) Any action to which a Federal, State or |ocal governnent
agency has indicated opposition on environnmental grounds (which
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has not been resolved to the witten satisfaction of the
obj ecting agency).

(3) Major urban mass transportation investnents as defined by
UMTA' s policy on mgjor investnents (49 FR 21284; May 18, 1984).

(d) The signature of the UMIA approving official on the cover
sheet al so indicates conpliance with section 14 of the UMI Act
and fulfillment of the grant application requirenments of Sections
3(d)(1) and (2), 5(h), and 5(i) of the UMI Act.

(e) Approval of the final EISis not an Adm nistration Action
(as defined in Sec. 771.107(c)) and does not conmt the
Adm ni stration to approve any future grant request to fund the
preferred alternative.

(f) The initial printing of the final EIS shall be in
sufficient quantity to neet the request for copies which can be
reasonabl y expected from agenci es, organi zations, and
i ndividuals. Normally, copies will be furnished free of charge.

However, wi th Adm nistration concurrence, the party requesting
the final EIS may be charged a fee which is not nore than the
actual cost of reproducing the copy or may be directed to the
nearest | ocation where the statenent may be revi ewed.

(g) The final EIS shall be transmtted to any persons,
or gani zati ons, or agencies that nmade substantive comments on the
draft EIS or requested a copy, no later than the time the
docunent is filed with EPA. In the case of |engthy docunents,
the agency may provide alternative circul ati on processes in
accordance with 40 CFR 1502.19. The applicant shall also publish
a notice of availability in |local newspapers and nmake the final
El S avail abl e through the nechani sm established pursuant to DOT
Order 4600. 13 which inplenents Executive Order 12372. Wen filed
with EPA the final EIS shall be available for public review at
the applicant's offices and at appropriate Adm nistration
of fices. A copy should also be nade avail able for public review
at institutions such as |ocal governnent offices, libraries, and
school s, as appropriate.

Sec. 771.127 Record of deci sion.

(a) The Administration will conplete and sign a record of
deci sion (ROD) no sooner than 30 days after publication of the
final EIS notice in the Federal Register or 90 days after
publication of a notice for the draft EI'S, whichever is later.
The ROD will present the basis for the decision as specified in
40 CFR 1505. 2, sunmarize any mtigation neasures that will be
incorporated in the project and docunent any required section
4(f) approval in accordance with Sec. 771.135(1). Until any
requi red ROD has been signed, no further approvals nay be given
except for admnistrative activities taken to secure further
project funding and other activities consistent with 40 CFR
1506. 1.
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(b) I'f the Adm nistration subsequently w shes to approve an
alternative which was not identified as the preferred alternative
but was fully evaluated in the final EI'S, or proposes to nake
substantial changes to the mitigation neasures or findings
di scussed in the ROD, a revised ROD shall be subject to review by
t hose Adm nistration offices which reviewed the final EI'S under
Sec. 771.125(c). To the extent practicable the approved revised
RCD shall be provided to all persons, organizations, and agencies
that received a copy of the final EI'S pursuant to Sec.

771.125(9).

Sec. 771.129 Reeval uati ons.

(a) Awitten evaluation of the draft EIS shall be prepared by
the applicant in cooperation with the Adm nistration if an
acceptable final EISis not submtted to the Adm nistration
within 3 years fromthe date of the draft EIS circulation. The
purpose of this evaluation is to determ ne whether a suppl enent
to the draft EIS or a new draft EIS is needed.

(b) Awitten evaluation of the final EIS will be required
before further approvals may be granted if major steps to advance
the action (e.g., authority to undertake final design, authority
to acquire a significant portion of the right-of-way, or approval
of the plans, specifications and estimates) have not occurred
within three years after the approval of the final EI'S, final EIS
suppl ement, or the last major Adm nistration approval or grant.

(c) After approval of the EI'S, FONSI, or CE designation, the
applicant shall consult with the Adm nistration prior to
requesting any maj or approvals or grants to establish whether or
not the approved environnmental document or CE designation remains
valid for the requested Admi nistration action. These consult-
ations will be docunented when determ ned necessary by the
Admi ni strati on.

[ 52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 5, 1988]
Sec. 771.130 Suppl enental environnental inpact statenents.

(a) Adraft EIS, final EIS, or supplenental EI'S may be
suppl emrented at any time. An EIS shall be suppl enented whenever
the Administration determ nes that:

(1) Changes to the proposed action would result in significant
environnmental inpacts that were not evaluated in the EI'S; or

(2) New information or circunstances relevant to environnental
concerns and bearing on the proposed action or its inpacts would
result in significant environnental inpacts not evaluated in the

El S.

(b) However, a supplenmental EIS will not be necessary where:
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(1) The changes to the proposed action, new information, or new
circunstances result in a |l essening of adverse environnental
i npacts evaluated in the EIS without causing other environnental
i npacts that are significant and were not evaluated in the E S
or

(2) The Administration decides to approve an alternative fully
eval uated in an approved final EI'S but not identified as the
preferred alternative. 1In such a case, a revised ROD shall be
prepared and circulated in accordance with Sec. 771.127(b).

(c) Where the Adm nistration is uncertain of the significance
of the new inpacts, the applicant will devel op appropriate
environmental studies or, if the Adm nistration deens
appropriate, an EA to assess the inpacts of the changes, new
i nformation, or new circunstances. |f, based upon the studies,
the Adm nistration determ nes that a supplenental EIS is not
necessary, the Administration shall so indicate in the project
file.

(d) A supplenent is to be devel oped using the same process and
format (i.e., draft EIS, final EIS, and ROD) as an original EIS,
except that scoping is not required.

(e) A supplenental draft EIS nay be necessary for UMIA ngj or
urban mass transportation investnments if there is a substanti al
change in the |evel of detail on project inpacts during project
pl anni ng and devel opnent. The supplenment w Il address
site-specific inpacts and refined cost estinmates that have been
devel oped since the original draft EIS.

(f) I'n sone cases, a supplenental EIS may be required to
address issues of limted scope, such as the extent of proposed
mtigation or the evaluation of |ocation or design variations for
alimted portion of the overall project. Were this is the
case, the preparation of a supplenmental EI'S shall not
necessarily:

(i) Prevent the granting of new approvals;

(i1i) Require the withdrawal of previous approvals; or

(1i1) Require the suspension of project activities; for any
activity not directly affected by the supplenent. |If the changes
in question are of such magnitude to require a reassessnent of
the entire action, or nore than a limted portion of the overal
action, the Adm nistration shall suspend any activities which
woul d have an adverse environnmental inpact or limt the choice of
reasonabl e alternatives, until the supplenental EIS is conpl eted.
Sec. 771.131 Energency action procedures.

Requests for deviations fromthe procedures in this regulation
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because of energency circunstances (40 CFR 1506.11) shall be
referred to the Adm nistration's headquarters for eval uation and
deci sion after consultation with CEQ

Sec. 771.133 Conpliance with other requirenents.

The final EI'S or FONSI shoul d docunent conpliance with
requi renents of all applicable environnental |aws, Executive
orders, and other related requirenments. |[If full conpliance is
not possible by the tine the final EIS or FONSI is prepared, the
final EIS or FONSI should reflect consultation with the
appropriate agencies and provi de reasonabl e assurance that the
requirenents will be nmet. Approval of the environnmental docunent
constitutes adoption of any Adm nistration findings and
determ nations that are contained therein. The FHWA approval of
t he appropriate NEPA docunment will constitute its finding of
conpliance with the report requirenents of 23 U S. C. 128.

Sec. 771.135 Section 4(f) (49 U.S. C. 303).

(a)(1) The Admi nistration may not approve the use of land from
a significant publicly owned public park, recreation area, or
wildlife and waterfow refuge, or any significant historic site
unl ess a determination is made that:

(i) There is no feasible and prudent alternative to the use of
land fromthe property; and

(1i) The action includes all possible planning to mnimze harm
to the property resulting fromsuch use.

(2) Supporting information nust denonstrate that there are
uni que problenms or unusual factors involved in the use of
alternatives that avoid these properties or that the cost,
soci al, econom c, and environnmental inpacts, or comrunity
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di sruption resulting fromsuch alternatives reach extraordinary
magni t udes.

(b) The Administration will determ ne the application of
section 4(f). Any use of lands froma section 4(f) property
shall be evaluated early in the devel opnment of the action when
alternatives to the proposed action are under study.

(c) Consideration under section 4(f) is not required when the
Federal, State, or local officials having jurisdiction over a
park, recreation area or refuge determne that the entire site is

not significant. In the absence of such a determ nation, the
section 4(f) land will be presumed to be significant. The
Adm nistration will review the significance determnation to

assure its reasonabl eness.

(d) Where Federal |ands or other public |and hol dings (e.g.,
State forests) are adm ni stered under statutes permtting
managenent for multiple uses, and, in fact, are managed for
mul ti ple uses, section 4(f) applies only to those portions of
such [ ands which function for, or are designated in the plans of
the adm ni stering agency as being for, significant park,
recreation, or wildlife and waterfow purposes. The deter-

m nation as to which lands so function or are so designated, and
the significance of those |ands, shall be nmade by the officials
having jurisdiction over the |ands. The Administration wll
review this determnation to assure its reasonabl eness. The
determ nation of significance shall apply to the entire area of
such park, recreation, or wildlife and waterfow refuge sites.

(e) I'n determning the application of section 4(f) to historic
sites, the Adm nistration, in cooperation with the applicant,
will consult with the State Historic Preservation Oficer (SHPO
and appropriate local officials to identify all properties on or
eligible for the National Register of Hi storic Places (National
Regi ster). The section 4(f) requirenents apply only to sites on
or eligible for the National Register unless the Adm nistration
determ nes that the application of section 4(f) is otherw se
appropri ate.

(f) The Administration may determ ne that section 4(f)
requi renents do not apply to restoration, rehabilitation, or
mai nt enance of transportation facilities that are on or eligible
for the National Register when:

(1) Such work will not adversely affect the historic qualities
of the facility that caused it to be on or eligible for the
Nat i onal Regi ster, and

(2) The SHPO and the Advisory Council on Hi storic Preservation

(ACHP) have been consulted and have not objected to the
Adm ni stration finding in paragraph (f)(1) of this section.

(g)(1) Section 4(f) applies to all archeol ogical sites on or
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eligible for inclusion on the National Register, including those
di scovered during construction except as set forth in paragraph
(g)(2) of this section. Were section 4(f) applies to archeo-

| ogi cal sites discovered during construction, the section 4(f)
process will be expedited. |In such cases, the eval uation of
feasi bl e and prudent alternatives will take account of the |evel
of investnment already made. The review process, including the
consultation with other agencies, will be shortened as
appropri at e.

(2) Section 4(f) does not apply to archeol ogical sites where
the Administration, after consultation with the SHPO and the
ACHP, determ nes that the archeol ogi cal resource is inportant
chiefly because of what can be | earned by data recovery and has
m ni mal value for preservation in place. This exception applies
both to situations where data recovery is undertaken or where the
Adm ni stration decides, with agreenment of the SHPO and, where
applicable, the ACHP not to recover the resource.

(h) Designations of park and recreation |ands, wildlife and
wat erfow refuges, and historic sites are sonetines nade and
determ nati ons of significance changed late in the devel opnent of
a proposed action. Wth the exception of the treatnent of
ar cheol ogi cal resources in paragraph (g) of this section, the
Adm nistration nmay permt a project to proceed w thout
consi deration under section 4(f) if the property interest in the
section 4(f) lands was acquired for transportation purposes prior
to the designation or change in the determ nation of significance
and if an adequate effort was nmade to identify properties
protected by section 4(f) prior to acquisition.

(i) The evaluations of alternatives to avoid the use of section
4(f) land and of possible neasures to mnimze harmto such | ands
shal | be devel oped by the applicant in cooperation with the
Adm nistration. This information should be presented in the
draft EIS, EA, or, for a project classified as a CE in a separate
docunent. The section 4(f) evaluation shall be provided for
coordi nation and comrent to the officials having jurisdiction
over the section 4(f) property and to the Departnment of the
Interior, and as appropriate to the Departnment of Agriculture and
t he Departnent of Housing and Urban Devel opnent. A m ni num of 45
days shall be established by the Adm nistration for receipt of
comments. Uses of section 4(f) |land covered by a programmatic
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section 4(f) evaluation shall be docunented and coordi nated as
specified in the progranmatic section 4(f) eval uation.

(j) Wien adequate support exists for a section 4(f) deter-
m nation, the discussion in the final EIS, FONSI, or separate
section 4(f) evaluation shall specifically address:

(1) The reasons why the alternatives to avoid a section 4(f)
property are not feasible and prudent; and

(2) Al nmeasures which will be taken to minimze harmto the
Section 4(f) property.

(k) The final Section 4(f) evaluation will be reviewed for
| egal sufficiency.

(1) For actions processed with EISs, the Admi nistration wll
make the section 4(f) approval either in its approval of the
final EIS or in the ROD. Were the section 4(f) approval is
docunented in the final EI'S, the Adm nistration will summarize
the basis for its section 4(f) approval in the ROD. Actions
requiring the use of section 4(f) property, and proposed to be
processed with a FONSI or classified as a CE, shall not proceed
until notified by the Adm nistration of section 4(f) approval.
For these actions, any required section 4(f) approval wll be
docunent ed separately.

(m Circulation of a separate Section 4(f) evaluation wll be
requi red when:

(1) A proposed nodification of the alignnent or design would
require the use of section 4(f) property after the CE, FONSI
draft EIS, or final EI'S has been processed;

(2) The Admi nistration determ nes, after processing the CE
FONSI, draft EIS, or final EIS that section 4(f) applies to a

property;

(3) A proposed nodification of the alignnent, design, or
measures to mnimze harm (after the original section 4(f)
approval) would result in a substantial increase in the anmount of
section 4(f) land used, a substantial increase in the adverse
i npacts to section 4(f) land, or a substantial reduction in
mtigation nmeasures; or

(4) Another agency is the | ead agency for the NEPA process,
unl ess another DOT elenent is preparing the section 4(f)
eval uati on.

(n) If the Adm nistration determ nes under Sec. 771.135(m or
ot herwi se, that section 4(f) is applicable after the CE, FONSI
or final EI'S has been processed, the decision to prepare and
circulate a section 4(f) evaluation will not necessarily require
the preparation of a new or supplenental environnental docunent.
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Were a separately circul ated section 4(f) evaluation is
prepared, such eval uati on does not necessarily:

(i) Prevent the granting of new approvals;
(i1i) Require the withdrawal of previous approvals; or

(1i1) Require the suspension of project activities; for any
activity not affected by the section 4(f) eval uation.

(o) An analysis required by section 4(f) may involve different
| evel s of detail where the section 4(f) involvenent is addressed
inatiered EI S

(1) Wien the first-tier, broad-scale EIS is prepared, the
detailed information necessary to conplete the section 4(f)
eval uati on may not be available at that stage in the devel opnent
of the action. 1In such cases, an evaluation should be made on
the potential inpacts that a proposed action will have on section
4(f) land and whet her those inpacts could have a bearing on the
decision to be made. A prelimnary determ nati on may be nmade at
this time as to whether there are feasible and prudent |ocations
or alternatives for the action to avoid the use of section 4(f)
land. This prelimnary determ nation shall consider all possible
planning to mnimze harmto the extent that the | evel of detai
avai lable at the first-tier EIS stage allows. It is recognized
that such planning at this stage will nornmally be limted to
ensuring that opportunities to mnimze harm at subsequent stages
in the devel opnent process have not been precluded by deci sions
made at the first-tier stage. This prelimnary determination is
then incorporated into the first-tier EIS.

(2) A section 4(f) approval nmade when additional design details
are available will include a determi nation that:

(1) The prelimnary section 4(f) determ nation nade pursuant to
par agraph (0)(1) of this section is still valid; and

(i1i) The criteria of paragraph (a) of this section have been
met .

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 5, 1988]
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(p) Use. (1) Except as set forth in paragraphs (f), (g)(2), and
(h) of this section, "use" (in paragraph (a)(1) of this section)
occurs:

(i) Wien land is permanently incorporated into a transport-
ation facility.

(ii) Wen there is a tenporary occupancy of land that is
adverse in terns of the statute's preservationi st purposes as
determ ned by the criteria in paragraph (p)(7) of this section;
or

(i) Wien there is a constructive use of | and.

(2) Constructive use occurs when the transportation project
does not incorporate |land froma section 4(f) resource, but the
project's proximty inpacts are so severe that the protected
activities, features, or attributes that qualify a resource for
protection under section 4(f) are substantially inpaired.
Substantial inpairment occurs only when the protected activities,
features or attributes of the resource are substantially
di m ni shed.

(3) The Administration is not required to determ ne that there
is no constructive use. However, such a determ nation could be
made at the discretion of the Adm nistration.

(4) The Admi nistration has reviewed the follow ng situations
and determ ned that a constructive use occurs when:

(1) The projected noise level increase attributable to the
proj ect substantially interferes with the use and enjoynment of a
noi se-sensitive facility of a resource protected by section 4(f),
such as hearing the performances at an outdoor anphitheater,
sl eeping in the sleeping area of a canpground, enjoynent of a
historic site where a quiet setting is a generally recognized
feature or attribute of the site's significance, or enjoynent of
an urban park where serenity and quiet are significant
attri butes;

(i1i) The proximty of the proposed project substantially
inmpairs esthetic features or attributes of a resource protected
by section 4(f), where such features or attributes are consi dered
i mportant contributing elements to the value of the resource.
Exanpl es of substantial inpairment to visual or esthetic
qualities would be |l ocation of a proposed transportation facility
in such proximty that it obstructs or elimnates the primary
views of an architecturally significant historical building, or
substantially detracts fromthe setting of a park or historic
site which derives its value in substantial part due to its
setting.

(iti1) The project results in a restriction on access which
substantially dimnishes the utility of a significant publicly
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owned park, recreation area, or a historic site;

(iv) The vibration inpact fromoperation of the project
substantially inpairs the use of a section 4(f) resource, such as
projected vibration levels froma rail transit project that are
great enough to affect the structural integrity of a historic
bui l di ng or substantially dimnish the utility of the buil ding;
or

(v) The ecological intrusion of the project substantially
di m ni shes the value of wildlife habitat in a wildlife or
wat erfow refuge adjacent to the project or substantially
interferes with the access to a wildlife or waterfow refuge,
when such access is necesary for established wildlife mgration
or critical life cycle processes.

(5) The Administration has reviewed the follow ng situations
and determ ned that a constructive use does not occur when:

(1) Conpliance with the requirenents of section 106 of the
National Hi storic Preservation Act and 36 CFR part 800 for
proximty inpacts of the proposed action, on a site listed on or
eligible for the National Register of H storic Places, results in
an agreenent of "no effect"” or "no adverse effect"”;

(i1i) The projected traffic noise |evels of the proposed
hi ghway project do not exceed the FHWA noi se abatenent criteria
as contained in Table 1, 23 CFR part 772, or the projected
operational noise levels of the proposed transit project do not
exceed the noise inpact criteria in the UMIA gui deli nes;

(ti1) The projected traffic noise | evels exceed the rel evant
threshold in paragraph (p)(5)(ii) of this section because of high
exi sting noise, but the increase in the projected noise levels if
t he proposed project is constructed, when conpared with the
projected noise levels if the project is not built, is barely
perceptible (3 dBA or |ess);

(iv) There are proximty inpacts to a section 4(f) resource,
but a governnental agency's right-of-way acquisition, an
applicant's adoption of project location, or the Adm nistration
approval of a final environnental docunent, established the
| ocation for a proposed transportation project before the
desi gnation, establishnment, or change in the significance of the
resource. However, if the age of an historic site is close to,
but | ess than, 50 years at the tine of the governnental agency's
acqui siton, adoption, or approval, and except for its age would
be eligible for the National Register, and construction would
begin after the site was eligible, then the site is considered a
historic site eligible for the National Register;

(v) There are inpacts to a proposed public park, recreation

area, or wildlife refuge, but the proposed transportation project
and the resource are concurrently planned or devel oped. Exanples
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of such concurrent planning or devel opnent include, but are not
[imted to:

(A) Designation or donation of property for the specific
pur pose of such concurrent devel opment by the entity with
jurisdiction or ownership of the property for both the potenti al
transportation project and the section 4(f) resource, or

(B) Designation, donation, planning or devel opnent of property
by two or nore governnental agencies, with jurisdiction for the
potential transportation project and the section 4(f) resource,
in consultation with each ot her;

(vi) Overall (conbined) proximty inpacts cuased by a proposed
project do not substantailly inpair the activities, features, or
attributes that qualify a resource for protection under section
4(f);

(vii) Proximty inpacts will be mtigated to a condition
equi valent to, or better than that which would occur under a no-
build scenari o;

(viii) Change in accessibility will not substantially dimnish
the utilization of the section 4(f) resource; or

(ix) Vibration levels fromproject construction activities are
mtigated, through advance planning and nonitoring of the
activities, to levels that do not cause a substantial inpairnent
of the section 4(f) resource.

(6) When a constructive use determnation is made, it wll be
based, to the extent it reasonably can, upon the follow ng:

(i) ldentification of the current activities, features, or
attributes of a resource qualified for protection under section
4(f) and which may be sensitive to proximty inpacts;

(ii) An analysis of the proximty inpacts of the proposed
project on the section 4(f) resource. |If any of the proximty
inmpacts will be mtigated, only the net inpact need be consi dered
in this analysis. The analysis should al so descri be and consi der
t he inmpacts which could reasonably be expected if the proposed
project were not inplenented, since such inpacts should not be
attributed to the proposed project;

(ti1) Consultation, on the above identification and anal ysis,
with the federal, State, or local officials having jurisdiction
over the park, recreation area, refuge, or historic site.

(7) A tenporary occupancy of land is so minimal that it does
not constitute a use within the nmeaning of section 4(f) when th
following conditions are satisfied:

(i) Duration must be tenporary, i.e., less than the tine
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needed for construction of the project, and there should be no
change in ownership of the |and;

(ii) Scope of the work nmust be minor, i.e., both the nature
and the magni tude of the changes to the section 4(f) resource are
m ni mal

(itii) There are no antici pated permanent adverse physi cal
i mpacts, nor will there be interference with the activities or
pur pose of the resource, on either a tenmporary or pernanent
basi s;

(iv) The land being used nust be fully restored, i.e., the
resource nust be returned to a condition which is at |east as
good as that which exited prior to the project; and

(v) There nust be docunented agreenent of the appropriate
Federal, State, or local officials having jurisdiction over the
resource regardi ng the above conditi ons.

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 5, 1988, as
anended at 56 FR 13279, Apr. 1, 1991]

Sec. 771.137 International -actions.

(a) The requirenments of this part apply to:

(1) Admnistration actions significantly affecting the
environment of a foreign nation not participating in the action
or not otherw se involved in the action.

(2) Adm nistration actions outside the U.S., its territories,
and possessions which significantly affect natural resources of
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gl obal inportance designated for protection by the President or
by international agreenent.

(b) I'f conmunication with a foreign governnent concerning
envi ronnment al studies or docunentation is anticipated, the
Admi ni stration shall coordinate such comunication with the
Departnment of State through the Ofice of the Secretary of
Transportation.
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